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Synopsis
Attorney General brought enforcement proceeding under
Martin Act to stop eviction-type cooperative conversion of
apartment building. The Supreme Court, New York County,
Stecher, J., found for Attorney General. On appeal, the
Supreme Court, Appellate Division, First Department, in an
unpublished decision, 122 A.D.2d 710, 505 N.Y.S.2d 566
affirmed. On further appeal, the Court of Appeals, Hancock,
J., held that: (1) omission in landlord's notice was not
material to affect a tenant's subscription decision; (2) federal
materiality test used under securities law was appropriate in
determining materiality of omission under Martin Act; and (3)
Attorney General need not demonstrate scienter or intentional
fraud under Martin Act.

Reversed.

West Headnotes (3)

[1] Securities Regulation Fraudulent or Other
Prohibited Practices

During eviction-type cooperative conversion
of apartment building, landlord's failure to
additionally inform tenants in notice informing
them that 35% of tenants had subscribed to the
cooperative process, making the plan effective
under law, that 40.5% requirement imposed by
building's mortgagee had not yet been met, was
not a material omission of facts which would
have affected a tenant's decision to subscribe
in violation of the Martin Act, where previous
notices to tenants had informed them of the

mortgagee's requirement. McKinney's General
Business Law §§ 352 et seq., 353; McKinney's
Executive Law § 63, subd. 12.

15 Cases that cite this headnote

[2] Securities Regulation Pleading

In order to establish liability for fraudulent
practices in an enforcement proceeding under
the Martin Act, the Attorney General need not
allege scienter or intentional fraud. McKinney's
General Business Law § 352 et seq.

24 Cases that cite this headnote

[3] Securities Regulation Fraudulent or Other
Prohibited Practices

Objective test for materiality of an omission,
as articulated in federal decisions interpreting
federal securities law, was appropriate for
determining whether landlord's omission
in notice, during eviction-type cooperative
conversion of apartment building, violated
Martin Act. McKinney's General Business Law
§ 352 et seq.

18 Cases that cite this headnote
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OPINION OF THE COURT

HANCOCK, Judge.

On defendants' appeal in an enforcement action brought
by the Attorney–General under the antifraud provisions of
the *721  Martin Act we must decide whether the failure
to mention an unsatisfied precondition to a cooperative
conversion of an apartment house constituted fraud which

https://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8c086998d92111d98ac8f235252e36df&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.Search) 
https://www.westlaw.com/Document/I5716ebfaf40711dbb035bac3a32ef289/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI5716ebfaf40711dbb035bac3a32ef289%26ss%3D1988072263%26ds%3D2012108240%26origDocGuid%3DI8c086998d92111d98ac8f235252e36df&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&ppcid=e6e8a737b93e4e73b9ac81f39177e631&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Search%29&VR=3.0&RS=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986241833&pubNum=602&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349B/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349Bk278/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349Bk278/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS352&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS352&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS353&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYEXS63&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYEXS63&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8c086998d92111d98ac8f235252e36df&headnoteId=198807226300120000506120332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349B/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349Bk306/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS352&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS352&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8c086998d92111d98ac8f235252e36df&headnoteId=198807226300220000506120332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349B/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349Bk278/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/349Bk278/View.html?docGuid=I8c086998d92111d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS352&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYGBS352&originatingDoc=I8c086998d92111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8c086998d92111d98ac8f235252e36df&headnoteId=198807226300320000506120332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 


State v. Rachmani Corp., 71 N.Y.2d 718 (1988)
525 N.E.2d 704, 530 N.Y.S.2d 58, Blue Sky L. Rep. P 72,905

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

justified the issuance of an injunction under General Business
Law § 353 and Executive Law § 63 (12). Because the omitted
information had previously been furnished in the original
offering plan and, in any event, would not have been a
significant factor in the purchase decision of a reasonable
tenant, we conclude that the omission did not constitute

actionable fraud.1 The order of the Appellate Division, 122
A.D.2d 710, 505 N.Y.S.2d 566, should, therefore, be reversed,
the injunction vacated, and the complaint dismissed.

I

The Attorney–General commenced this action for an
injunction pursuant to General Business Law § 353 and
Executive Law § 63 (12) based on allegedly fraudulent acts
committed during the eviction-type cooperative conversion
of Gramercy Park Towers, a 328–unit apartment at 205

Third Avenue, New York City.2 The defendants are the
selling agent, Rachmani Corporation, and its president, Jay

Rachmani.3 The action arises from the July 3, 1980 notice
delivered by defendants to the tenants two days before the
deadline for the exercise of their rights to purchase their
apartments at the “insider price”. The claim of fraud concerns
information pertaining to the terms and conditions of the
offering plan for the cooperative conversion, specifically two
conditions for the effectuation of the plan: the requirement
that for the plan to be effective as an eviction-type conversion,
35% of the eligible tenants *722  must have subscribed prior
to July 6, 1980; and an unrelated requirement, imposed by the
mortgagee, that 40.5% of the apartments be sold prior to June
26, 1981.

[1]  Defendants, in the July 3, 1980 notice, advised the
tenants, as they were required to do by statute, that the 35%
precondition had been met. There was no ***60  mention
in this notice of the then unmet **706  40.5% condition,
however, and it is the omission of this allegedly material
information on which the Attorney–General's claim of fraud
is based. To explain the Attorney–General's action, we first
summarize the relevant details of the plan and the critical
events leading up to July 6, 1980, the cutoff date for the rights
of tenants to purchase at the insider price.

The terms and conditions of the proposed conversion had
been described in an offering plan (see, General Business
Law §§ 352–e, 352–eeee) which was accepted for filing
by the Attorney–General and distributed to the tenants on

December 26, 1979. Thereafter, as a result of protracted
negotiations with the sponsors, the tenants—who had formed
a tenants' association and hired counsel—succeeded in
obtaining certain favorable revisions in the plan including
a reduction in the price per share offered to tenants. These
revisions were the subject of four amendments to the plan, the
last one of which was filed on May 30, 1980.

The plan, as amended, contained the following pertinent
provisions:

(1) The condition that 35% of the tenants subscribe. The plan
provided—as mandated by section YY51–6.0(c)(9)(a) of the
Administrative Code of the City of New York and section
61(4) of the Code of the Rent Stabilization Association of
New York City, Inc. (Rent Stabilization Code)—that it could
be effected as an eviction-type conversion only if 35% of
the nonexempt tenants (occupying 93 of the apartments)
subscribed to purchase agreements prior to June 26, 1981.
In an amendment to the plan, the sponsors agreed to change
the proposed conversion to the noneviction type if this 35%
requirement was not met by July 6, 1980; if the 35% was
achieved prior to June 26, 1981, the conversion would still be
effective, but the nonpurchasing tenants could not be evicted.
The 35% condition was satisfied prior to the July 6, 1980
deadline, and the tenants were so advised in the July 3 notice.

(2) The insider price option. Until July 6, 1980, the tenants
could purchase shares at the insider price. After July 6,
1980— *723  assuming that the conversion was ultimately
sanctioned as an eviction plan—the tenants would have to buy
at the higher outsider price or face eviction at the end of their
leases.

(3) The condition that 40.5% of the apartments be sold. The
plan also required that 40.5% of the apartments be sold on
or before June 26, 1981. This condition—which is at the root
of the Attorney–General's complaint—was separate from and
unrelated to the 35% precondition. The 40.5% requirement
was not mandated by statute and had nothing to do with
the protection of the tenants or with the plan's approval as
an eviction-type rather than a noneviction-type conversion.
It was imposed by the mortgagee, solely for its protection,
as a condition for its consent to any cooperative conversion
of the building. The mortgagee could modify or waive the
requirement entirely and the 132 apartments (40.5%) could
be sold to tenants and nontenants alike.
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(4) Return of tenants' moneys if plan abandoned. If the plan
was not declared effective within the time limits set forth,
it would be deemed abandoned and “all monies would be
returned to the purchasers, in full, with interest, if any”.

By July 1, 1980, only five days prior to the deadline for insider
purchases and satisfaction of the 35% requirement, fewer than
10 tenants had signed up as subscribers. At a meeting that
night, the negotiating committee announced to the tenants'
association that it had attained the best deal available and that
each tenant should do as he or she saw fit. By the night of
July 3, 96 valid subscriptions from tenants had been secured,
and the sponsors had thus exceeded the 35% requirement (93
subscriptions) for an eviction plan.

Immediately thereafter, defendants, as mandated by Rent

Stabilization Code § 61(8),4 delivered the following letter to
each tenant:

***61  “July 3, 1980

**707  “Dear Tenant:

“On behalf of the Sponsor, 19th Street Associates, and the
Apartment Corporation, 205 Third Avenue Owners', Inc.,
please be advised that this letter is formal notice to you, as
*724  per the requirement of paragraph 8 of Section 61 of

Rent Stabilization Code, that 35% of tenants in occupancy
at the time of presentation of the Plan, have subscribed to
purchase shares allocated to their apartmnets [sic].

“An Amendment to the Plan will be filed shortly, disclosing
the names of all purchasers, the apartments sold and the
purchase price of each apartment.”

No reference was made to the 40.5% requirement imposed
by the mortgagee. Nor was any mention of this requirement
made in other communications to the tenants, including the
various amendments to the original plan and a letter to all
tenants dated June 30, 1980 reminding them that the period
during which they could purchase at the insider price expired

on July 6, 1980.5

In his complaint, the Attorney–General alleges that
defendants defrauded the tenants by stating falsely in the
July 3 letter that the requisite 35% of the tenants had agreed
to purchase apartments. The trial court found, however, that
more than 35% of the tenants had, in fact, signed valid
subscriptions on July 3 and that, therefore, the notice did
not contain any false statement. The Attorney–General was

permitted to amend his complaint to conform to the proof
and to include the contention that the July 3 notice omitted
material information, i.e., that the plan also contained the
40.5% condition imposed by the mortgagee and that this
level of subscriptions had not been reached as of July 3,
1980. Based on this omission alone, the trial court found
that defendants had committed fraud under the Martin Act,
stating: “By failing to call attention to the 40.5% requirement
in the interim communications and particularly in the July
3, letter, the defendants the Rachmani Corporation and Jay
Rachmani violated the fraud and good faith requirements
of the Martin Act. Many tenants reasonably assumed, on
reading the July 3 letter, that all of the conditions precedent
to declaration of effectiveness of the eviction plan had
been attained and were thereby induced to subscribe to the
cooperative conversion plan.”

*725  The court imposed an injunction on defendants
pursuant to General Business Law § 353(2) and, upon its
further finding that defendants' conduct constituted persistent
fraud, it based its injunction on Executive Law § 63(12),
as well. The Appellate Division (one Justice dissenting)
affirmed for the reasons set forth in the trial court's decision,
and the appeal is before us by leave of that court. We now
reverse.

II

[2]  The Attorney–General's claim of fraudulent practices
under the Martin Act is not based on any intentionally
misleading conduct, misrepresentation, or misstatement by

defendants.6 Nor is it claimed that any statement was untrue.
Indeed, the Attorney–General does not now dispute the trial
court's findings that more than 93 ***62  **708  of the
nonexempt tenants had then signed purchase agreements on
July 3 and that, therefore, the statement in the letter that the
35% condition had been satisfied was true.

Instead, the Attorney–General's claim is founded entirely
on defendants' failure to make reference to the fact that,
although on July 3, 1980 the 35% requirement had been
met, the sponsor still had to sell 132 apartments (40.5%)
prior to June 26, 1981 to secure the mortgagee's consent.
As previously noted, unlike the notification in the July 3
letter concerning the 35% precondition which was called for
by Rent Stabilization Code § 61(8), there was no statutory
requirement that the tenants be given any information with
respect to the sponsors' progress in meeting the 40.5%
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precondition. Nevertheless, the Attorney–General points out
that in the early hours of July 4, 1980 when the July 3
notice was circulated, only 96 apartments had been sold. He
argues that defendants' failure to refer to the 132–apartment
(40.5%) requirement and the fact that it had not yet been
met constituted the omission of material information needed
for the tenants to make their judgment (General Business
Law § 352–e[1][b] ) and, as such, a fraudulent practice under
General Business Law § 352–c(1)(a).

*726  The lower courts held that, given the liberal
construction to be accorded the Martin Act, an omission as
well as a concealment or suppression of information may
be actionable as a fraudulent practice (see, General Business
Law § 352–c[1][a]; People v. Federated Radio Corp., 244
N.Y. 33, 38–39, 154 N.E. 655). This is not disputed (see,
People v. Rosano, 69 A.D.2d 643, 661, 419 N.Y.S.2d 543,
affd. 50 N.Y.2d 1013, 431 N.Y.S.2d 683, 409 N.E.2d 1357;
cf., TSC Indus. v. Northway, Inc., 426 U.S. 438, 444, 96 S.Ct.
2126, 2130, 48 L.Ed.2d 757). We turn then to the question of
what would constitute a material omission which would be
actionable under the Martin Act. Because there is nothing in
the statute or case law specifically addressing materiality of
an omission under the Martin Act, we find it appropriate to
consider the decisions of the United States Supreme Court and
other Federal courts construing the Federal securities laws.
To be sure, the provisions of the State and Federal statutes
are not identical. But the remedial purposes of the statutes are
the same (see, Matter of Gardner v. Lefkowitz, 97 Misc.2d
806, 812, 412 N.Y.S.2d 740), and General Business Law §
352–e(1)(a), we note, makes specific reference to the Federal
Securities Act of 1933 (see, All Seasons Resorts v. Abrams, 68
N.Y.2d 81, 87, 506 N.Y.S.2d 10, 497 N.E.2d 33). Accordingly,
we turn to the Federal authorities.

The now accepted standard for materiality of an omission in
cases involving the Federal securities statutes was articulated
by the Supreme Court in TSC Indus. v. Northway, Inc., 426
U.S. 438, 96 S.Ct. 2126, supra, and recently reaffirmed
in Basic, Inc. v. Levinson, 485 U.S. 224, 108 S.Ct. 978,
99 L.Ed.2d 194. It is this: “An omitted fact is material if
there is a substantial likelihood that a reasonable shareholder
would consider it important in deciding how to vote *
* * It does not require proof of a substantial likelihood
that disclosure of the omitted fact would have caused the
reasonable investor to change his vote. What the standard
does contemplate is a showing of a substantial likelihood
that, under all the circumstances, the omitted fact would
have assumed actual significance in the deliberations of

the reasonable shareholder. Put another way, there must be
a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as
having significantly altered the ‘total mix’ of information
made available.” (426 U.S., at 449, 96 S.Ct., at 2132, supra
[emphasis added].) (See also, Data Probe Acquisition Corp.
v. Datatab, Inc., 722 F.2d 1, 5–6 [2d Cir.], cert. denied 465
U.S. 1052, 104 S.Ct. 1326, 79 L.Ed.2d 22 [“The disclosure
required by the Act is not a rite of confession or exercise
in common law pleading. What is required is the disclosure
of material objective factual matters”]; Spielman v. General
Host Corp., 402 F.Supp. 190 [S.D. *727  N.Y.], affd. 538
F.2d 39 [2d Cir.].) In assessing the importance of an omission
in its effect on the deliberations and the decision of the
offeree and whether the omitted fact would **709  have
significantly altered the “total mix” ***63  of information
available, Federal courts have held that a reasonable investor
is presumed to have knowledge of information that has
already been disclosed or is readily available (see, Colonial
Lincoln–Mercury v. Musgrave, 749 F.2d 1092, 1099 [4 th
Cir.]; Frigitemp Corp. v. Financial Dynamics Fund, 524 F.2d
275, 282 [2d Cir.] ).

[3]  We believe that the objective test for materiality of
an omission as articulated by the Federal courts construing
Federal securities laws is equally appropriate in determining
liability in this action and, accordingly, we adopt it for that
purpose (cf., All Seasons Resorts v. Abrams, supra, 68 N.Y.2d,
at 88, 506 N.Y.S.2d 10, 497 N.E.2d 33).

III

We come then to an application of the objective test in the
circumstances here, taking into account that the “total mix” of
information already in the hands of tenants on July 4, 1980,
would have included disclosure of the mortgagee's 40.5%
requirement as set forth in the original offering plan. We
conclude, as a matter of law, that an addition to the July 3
notice reminding tenants of that requirement and advising
them that it had not yet been met would not “have assumed
actual significance in the deliberations of [a] reasonable
[tenant]” (TSC Indus. v. Northway, Inc., supra, 426 U.S., at
449, 96 S.Ct., at 2132). The immediate question facing tenants
on July 4 and 5 was what to do before their rights to buy
at the reduced insider price expired on July 6. The July 3
notice advised them—truthfully—that the required 35% of
the tenants had subscribed. They would then have realized
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that the plan, if it was to became effective at all, would be one
where tenants could be evicted if they did not purchase.

The original offering plan had been distributed on December
26, 1979 and a reasonable tenant would be presumed to have
had knowledge of its contents (see, Data Probe Acquisition
Corp. v. Datatab, Inc., supra; Spielman v. General Host
Corp., supra, 538 F.2d, at 41). Thus, the tenant was bound
to know not only about the existence of the mortgagee's
requirement that 132 (40.5%) of apartments be sold, but
also that the sponsors had almost a full year to achieve that
number of apartment sales, that they could do so by selling
apartments not only to tenants but to outsiders, as well, and
that a *728  purchasing tenant's money would be returned if
the conversion did not take place. Under these circumstances,
for a reasonable tenant who desired to remain in the building
and could finance the purchase of his apartment, the fact that
the sponsors on July 3 had not yet succeeded in satisfying the
40.5% precondition would have had little or no bearing on the
question of whether to purchase at the insider price.

Moreover, while defendants, in carrying out the cooperative
conversion, were obliged, in their communications to tenants,
to advise them of all material facts, “there is no requirement
that information already adequately disclosed be spoonfed to
them” (Spielman v. General Host Corp., 402 F.Supp. 190,
206 [S.D.N.Y., Weinfeld, J.], affd. 538 F.2d 39 [2d Cir.],

supra). Indeed, some courts have noted that including what
is unnecessary and extraneous as well as omitting what is
material may result in misleading the offeree (see, Data Probe
Acquisition Corp. v. Datatab, Inc., supra, 722 F.2d at 5;
Spielman v. General Host Corp., supra, 402 F.Supp., at 203).
Here, as defendants point out, it is possible that a gratuitous
“reminder” about the then unmet 40.5% condition in the July
3 notice could have been regarded as an effort by defendants
—who presumably knew that the eviction-type conversion
would eventually be authorized—to mislead the tenants and
to induce them not to exercise their “insider rights” by July
6 so that the sponsors could thereafter exact from them the
higher outsiders' price.

Accordingly, the order should be reversed, with costs, the
injunction vacated and the complaint dismissed.

WACHTLER, C.J., and SIMONS, KAYE, ALEXANDER,
TITONE and BELLACOSA, JJ., concur.
Order reversed, etc.

All Citations

71 N.Y.2d 718, 525 N.E.2d 704, 530 N.Y.S.2d 58, Blue Sky
L. Rep. P 72,905

Footnotes
1 Because we hold that fraud has not been established—either as defined in the Martin Act (General Business Law § 352–

c[1][a] ) or under the virtually identical language in Executive Law § 63(12) (see, n. 5, infra)—we need not address the
further requirement for an injunction under Executive Law § 63(12): that the fraud be persistent.

2 The conversion proceeded under the then applicable provisions requiring that for an eviction plan to be declared effective,
35% of the tenants in occupancy had to agree to purchase their apartments within 18 months from the date of presentation
of the plan to the tenants (see, General Business Law § 352–eeee; Administrative Code of City of New York § YY51–
6.0[c][9][a]; Code of Rent Stabilization Association of New York City, Inc. § 61). The statutes have since been amended
to require that 51% of the tenants in occupancy subscribe within 15 months for an eviction plan to be effective (see,
General Business Law § 352–eeee[1] [c]; [2][a], [d] ).

3 The sponsors of the project, “19th Street Associates”, are not parties. The action has been dismissed against another
defendant, an employee of the agent, Dallas Peltz. There is no cross appeal from this dismissal by the Attorney–General.

4 Section 61(8) of the code, as it was in July 1980, provided: “When the 35 percent requirement, provided in 4(a) above, has
been met the owner will promptly notify all occupants and shall file a copy of the notice with the Department of Housing
Preservation and Development along with an affidavit indicating the total number of apartments involved in computing
the 35 percent and the names and apartments of the purchasing tenants.

5 The 40.5% requirement, however, was the subject of a letter addressed to the Attorney–General dated January 8, 1980
from Errol A. Brett, Esq., attorney for the tenants' committee. Mr. Brett, in the letter, requested that the Attorney–General
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direct a sponsor to state whether the mortgagee bank will modify or waive the 40.5% precondition. A copy of this letter
was distributed to every tenant in the building.

6 We agree with the holding of the lower courts that to establish liability for fraudulent practices in an enforcement
proceeding under the Martin Act, the Attorney–General need not allege or prove either scienter or intentional fraud (see,
People v. Lexington Sixty–First Assocs., 38 N.Y.2d 588, 595, 381 N.Y.S.2d 836, 345 N.E.2d 307; People v. Federated
Radio Corp., 244 N.Y. 33, 38–39, 154 N.E. 655; Mihaly & Kaufmann, Practice Commentary, McKinney's Cons. Laws of
N.Y., Book, 19, General Business Law art 23–A, at 17–19).

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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